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Preface

The Unlocking the Law series is an entirely new style of undergraduate law textbook.
Many student texts are very prose dense and have little in the way of interactive mater-
ials to help a student feel his or her way through the course of study on a given
module.

The purpose of this series, then, is to try to make learning each subject area more
accessible by focusing on actual learning needs, and by providing a range of different
supporting materials and features.

All topic areas are broken up into ‘bite-size’ sections, with a logical progression and
extensive use of headings and numerous sub-headings. Each book in the series will also
contain a variety of charts, diagrams and key facts summaries to reinforce the informa-
tion in the body of the text. Diagrams and flow charts are particularly useful because
they can provide a quick and easy understanding of the key points, especially when
revising for examinations. Key facts charts not only provide a quick visual guide through
the subject but are useful for revision purposes also.

The books have a number of common features in the style of text layout. Important
cases are separated out for easy access and have full citation in the text as well as in the
table of cases, for ease of reference. The emphasis of the series is on depth of understand-
ing much more than breadth. For this reason, each text also includes key extracts from
judgments, where appropriate. Extracts from academic comment from journal articles
and leading texts are also included to give some insight into the academic debate on
complex or controversial areas.

Finally, the books also include much formative ‘self-testing’, with a variety of activ-
ities ranging through subject-specific comprehension, application of the law and a range
of other activities to help the student gain a good idea of his or her progress in the
course.

Note also that for all incidental references to ‘he’, him’, ‘his’, we invoke the Interpre-
tation Act 1978 and its provisions that ‘he” includes ‘she’ etc.

English legal method and the English legal system are important as they underpin
understanding of the development and practice of all substantive areas of law. This
book starts with an outline of the sources of law, followed by detailed consideration of
the operation of judicial precedent and statutory interpretation. There are also addi-
tional exercises on these topics. The court structure in England and Wales is then
explained, together with how cases are funded. Chapters 8-11 concentrate on the per-
sonnel, both professional and lay, in the legal system. Finally, there is a chapter on sen-
tencing. The book should provide students with a clear understanding of our legal
system.

This fourth edition has been updated throughout to include developments in the law
since the publication of the last edition. In particular it includes the changes to the legal
aid system under the Legal Aid, Sentencing and Punishment of Offenders Act 2012 and
also changes to sentencing under the same Act.

The book is designed to cover all of the main topic areas on undergraduate and pro-
fessional syllabuses and help provide a full understanding of each.

The law is stated as we believe it to be on 1 August 2013.

Rebecca Huxley-Binns and
Jacqueline Martin
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The sources of law

AIMS AND OBJECTIVES

After reading this chapter you should be able to:

Identify the main sources of English law
Distinguish common law and equity, and common law and legislation

Distinguish primary and secondary legislation and understand what controls
exist on the latter

Recognise the difference between the European Union and the Council of
Europe

Explain the difference between the Human Rights Act 1998 and the European
Convention on Human Rights

Form an opinion concerning how laws are reformed

1.1 The English Legal System

What is the English Legal System? Well, it isn’t so much a system as an amalgama-
tion of various agencies, processes and institutions, and the term often includes the
personnel involved in the resolution (formal or informal) of legal disputes too. It is
certainly more about procedure than the substantive law of, say, contract law or land
law, although there is a degree of overlap, as Cownie and Bradney point out:

QUOTATION

‘Legal systems are there to determine what will happen when people have disputes. Legal
rules are also there so people can order their lives in such a way as to avoid such disputes.’

F Cownie and A Bradney, English Legal System in Context

(2nd edn, Butterworths, 2000), p 6

There is no agreed definition for the term ‘English Legal System’ (ELS) or for the
required content of the subject taught on an undergraduate law course, but, as Smith,
Bailey and Gunn warn:
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QUOTATION

‘Some [students] even have the misguided belief that the study of the institutions and pro-

cesses of our law does not carry the intellectual challenge of other legal subjects. Yet a failure

to understand the English legal system will make much of what the student learns of those
other subjects either incomprehensible or misleading.’

SH Bailey, M Gunn, D Ormerod and J Ching, Smith, Bailey and Gunn on the

Modern English Legal System (4th edn, Sweet & Maxwell, 2002), p 1

The subject is dealt with differently in the numerous texts available all called English
Legal System, or English Legal Process, and the module is taught and assessed differently
in university law schools, because the schools have the freedom to choose the subject
content of the modules. However, all texts and courses do, to some extent, cover aspects
of the personnel, the law-making machinery and the rules governing each of them,
which we proceed to do throughout this text.

There is also an important historical perspective to the study of the ELS, because we
can understand how the system operates today only by having a sense of how it
developed. Hence, we start by looking at the sources of English law.

First, a note on the terminology. When we refer to the ‘English Legal System’, we are
usually deliberately not referring to Scotland, Northern Ireland, the Isle of Man and the
Channel Islands, which have separate legal systems; but to England and, on the whole,
Wales. According to context, however, we might use the terms ‘Great Britain” or the
“United Kingdom” where relevant, especially when considering the broader sources of
law, such as the European Union and the European Convention on Human Rights, each
of which has affected the UK as a whole.

Second, a brief note on Welsh law. Under the Government of Wales Act 2006, the
National Assembly for Wales may pass primary and secondary legislation under
devolved responsibility (these laws are known as Assembly Measures) on areas includ-
ing agriculture, education, food, housing and town planning. English laws continue to
apply to Wales, unless Welsh law has been passed which conflicts, so some comment-
ators regard Welsh law as a branch of English law. That said, some laws which apply in
England do not apply in Wales, and some laws apply in Wales which do not apply or
even exist in English law.

1.2 The sources of law

Where does the law come from? The obvious answer is the law-makers. The key law-
makers in the ELS are:

Parliament Parliament is the principal law-maker in the ELS because of the doctrine of

: i parliamentary sovereignty.

The courts Historically vital as law-makers because we had judges before we had a :

H ¢ Parliament, the courts continue to be integral to the constitutional framework of
i the ELS under the Rule of Law and the Separation of Powers doctrine.

The words in bold in the explanations above are important key terms which you need to
understand. They are defined below.



Parliamentary Parliament is able to pass laws on any subject; these laws can regulate the

i sovereignty i activities of anyone, anywhere; Parliament cannot bind its successors as to

H the content of subsequent legislation; and laws passed by Parliament H
i cannot be declared void by the courts.

The Rule of Law Individuals’ liberties can be ensured only by regulating behaviour by the
H i law (not arbitrarily), punishing only according to law and making all
i citizens subject to the law.

The Separation of Abuse of state power can be prevented only by sharing the power of the

i Powers doctrine | state among the Executive (the government), the Legislature (Parliament)
3 and the Judiciary (the courts). In this way, checks and balances are in place
i to reduce the risk of abuse. :

The key law-makers from outside the ELS but which affect the citizens governed by
English law are:

The European The UK's membership of the EU dictates an obligation to incorporate into UK
i Union i law the laws of the institutions established by the EU treaties (see section 1.7
i below).

The Council of As you will see at section 1.8, the European Convention on Human Rights is

i Europe ¢ the work of the Council of Europe (not the EU) and is fundamental to the

: operation of UK law — whether made by Parliaments or the courts — because
i of the Human Rights Act 1998.

There are some other sources of law which are considered later in this chapter (for
example, law reform agencies and academics).

1.3 The courts

There is no legislative or express democratic authority for the courts to be law-makers
but, nevertheless, it is clear that judges do make the law (see section 2.5 for more informa-
tion). How do the judges make the law? In two key ways:

developing the common law;

interpreting Acts of Parliament.

We will consider each of these roles below. First, you need to understand that there is a
court hierarchy. The structure you will see in Figure 1.1 does not merely indicate which
courts hear which cases (the basic jurisdiction of each court is shown, but note that this
is not detailed and you must refer to Chapters 4, 5 and 6 for more detail), but also that
because there is a clear hierarchy, courts at the top of the diagram have more seniority
and authority than the courts below. This is one of the reasons the courts at the top of the
hierarchy hear appeals. Appeals are almost always on points of law, so this is where the
law made by the judges stems from.

1.3.1 The Supreme Court of the UK

Until 2009, when lawyers referred to ‘the House of Lords’, they meant either:

the House of Lords in its legislative capacity, as part of Parliament; or

w

S14N0D IHL €'L



i

THE SOURCES OF LAW

the House of Lords as the most superior of the courts in England and Wales (and, for
civil cases, Scotland too) which was its judicial or appellate capacity. The court was
housed in the Houses of Parliament building, and the Law Lords could, in theory,
also sit in the legislative chamber of the House of Lords and enter into the debates
(something they rarely did in practice).

In July 2009, the House of Lords as a court ceased to exist and was replaced in October
2009 by a Supreme Court of the UK. You will find more information on the Supreme
Court in Chapters 6 (Appeals) and 11 (The judiciary).

PRIVY COUNCIL THE SUPREME COURT OF
Devolution issues THE UK (ex HOUSE OF

(esp. Wales and LORDS)

Scotland). Appeals on civil and criminal
law from English courts and

Northern Ireland. Appeals on
civil law from Scotland.

COURT OF JUSTICE OF
THE EUROPEAN UNION

References from any
court on a question of EU
law and disputes
between member states
and institutions of the EU.

Appeals from the
Commonwealth on
civil and criminal law.

COURT OF APPEAL
CRIMINAL DIVISION CIVIL DIVISION

Appeals in criminal cases
from the Crown Court.

Appeals in civil cases from
the High and County Courts.

THE HIGH COURT

ADMINISTRATIVE COURT FAMILY DIVISIONAL COURT - CHANCERY DIVISIONAL

(ex QUEEN'S BENCH Appeals in family matters COURT

DIVISIONAL COURT) from the County Courts. Appeals in land and tax
Judicial review and appeals cases from the County
in some criminal cases. Courts.

QUEEN’S BENCH DIVISION

Hearings in civil cases
according to value of claim.

CROWN COURT

Criminal trials on
indictment and
appeals in criminal
cases from the
Magistrates’ Court.

Figure 1.1 The court hierarchy

FAMILY DIVISION

Hearings in family and child
law cases.

MAGISTRATES’
COURT

Criminal trials.
Family cases.

Non-payments
of bills.

CHANCERY DIVISION

Hearings in land, trusts and
tax cases.

COUNTY COURT

Hearings in civil cases
according to value of
claim and family
matters.



1.4 The common law

As stated above, one of the ways in which the judges make the law is by developing the
common law. However, the phrase ‘common law’ is not a particularly easy one to get to
grips with because it can have up to five different meanings, according to the context in
which it is used.

i Meaning i Example
i 1. ¢ The term ‘common law’ can be taken to ¢ Murder is an offence under the common
H i refer to the system of law which is common i law of England; however, walking on the
i to the whole country. i grass in a local park may be an offence
‘ i under a local by-law, but is not part of the
common law of England.

2. The term may also be used to distinguish Damages (a monetary award; compensation)
i i that law which is not equity (see further i are common law remedies, whereas the
i i injunction is an equitable remedy.

¢ It might be used to mean case law: that is ¢ The common law principle that a
i law developed by judges through cases. This i manufacturer is liable in negligence to the
i is the context in which the term was used at { ultimate consumer of its products derives
section 1.3 above. from the case of Donoghue v Stevenson

i [1932] AC 562.

i It could be used to indicate law which has { Murder is a common law offence, but the
i not been made by Parliament (the law made  defences of diminished responsibility and
by Parliament is called a statute or provocation are statutory under ss2 and 3
i legislation). i Homicide Act 1957.

5. The term may also be used to describe those France does not have a common law

i legal systems that developed from the i system because it developed from the

¢ English system. In this final sense, a common i Roman tradition with a civil law system. On
law system is distinguished from a civil law the other hand, England, Australia and i
i system. Civil law developed from the i New Zealand are common law jurisdictions. i

Romano-Germanic legal system and is the
i dominant legal system in continental Europe
i including the European Union itself.

Figure 1.2 Uses of the term ‘common law’

An understanding of the historical development of the common law of England will
assist you in using the term correctly; but to understand this, you also need to have a
grasp of the development of equity.

1.4.1 Problems of the common law
The story starts before William the Conqueror conquered England in 1066. Before this
date, there was no national legal system. Local laws were enforced by local lords or
sheriffs. When William took the throne in 1066, he was a shrewd leader and he recog-
nised that he would have to establish a system of central or national government and,
with that, a centralised system of justice over which he would have control. Only in this
way would he attain real power and control over his new subjects.

William travelled throughout the land, listening to people’s grievances. He and his
most powerful advisers would judge the merits of the complaints and deliver judgments.

(%}
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stare decisis

Stand by what is
decided; it means
that judges are
bound by previous
decisions. See
Chapter 2 for
more detail

This travelling court system became known as the Curia Regis (King’s Court) and it is
from this court that we see the development of the common law. Subsequent kings
appointed judges to the Curia Regis and over time a national and uniform system of laws
was put in place. In this way many local customary laws were replaced by new national
laws. As these national laws would apply to everyone, they would be common to all.
These laws therefore became known as the common law. However, there were a number
of problems with the operation of the common law.

First, the common law operated on the basis of stare decisis; that means binding
precedent. One of the main criticisms of this doctrine is that a court is bound to
follow a previous decision even if the judge disagrees with that previous decision.
Mechanisms do exist in the modern ELS for a judge to avoid this process today, but
such mechanisms did not exist, or were rarely used, in the more antiquated system.
This meant that the common law did not develop and parties could not persuade a
judge to change the law, even when it was obviously in need of change.

Second, cases in the common law courts were started by means of a writ. A writis a
document used by a party to commence a legal action. Documents are still used
today, but in a different form (for example, in order to start a civil action, the claim-
ant must issue a ‘claim form’). Under the old common law system, the bureaucracy
of the rules dictated that if the wrong writ had been chosen or a mistake had been
made on the writ, that writ was void and could not be amended as happens today.
Instead the plaintiff (the old term for ‘claimant’) had to go to the expense and trouble
of starting all over again. Additionally, the common law rules required that certain
civil actions (this was in the days before a formal legal system for the resolution of
criminal cases existed) had to involve certain types of conduct. For example, an action
for trespass had to involve an allegation that violence had been used against the
plaintiff. Therefore, in theory, if no violence had been used, the action could not
succeed. In practice, some common law judges were prepared to imply that violence
had occurred when they knew very well that none had.

Third, the only remedy available at common law was damages. This is a monetary
award (compensation). In many cases, for example a breach of contract, this remedy
was perfectly adequate, but if we continue with the trespass example above, the suc-
cessful plaintiff would not have found money to be an adequate remedy — he wanted
the trespasser to stop (but the order we now call an injunction did not exist).

1.4.2 Development of equity

Many people felt let down by the common law system because it was unable to remedy
these defects for itself so, as had been the practice before the Curia Regis, they petitioned
the king directly for a remedy. Initially, kings would consider these petitions themselves
but at some time during the fifteenth century this work was handed over to the Lord
High Chancellor, known subsequently just as the Lord Chancellor. The number of peti-
tions rose dramatically, so the Lord Chancellor established a court to hear the petitions.
This court was called the Court of Chancery. The rules which the Lord Chancellor
adopted in this court were not the rules from the common law courts. Actions were
started by a petition rather than a writ, and the Lord Chancellor was not bound by pre-
cedent. Instead, rules were established to ensure that justice was obtained in those cases
where the parties were able to show that the common law courts were not able or pre-
pared to provide a suitable remedy. These rules became known as the rules of equity,
‘equity’ meaning even-handedness and fairness. It was never intended that the prin-
ciples of equity would replace the common law rules, simply that they would fill the
gaps in it and make up for its defects.



Maxims of equity

One of the ways in which equity was able to plug the gaps of the common law was by
using guidelines called maxims of equity. One of the better-known maxims is "He who
comes to equity must come with clean hands.” This means that equity will not assist a
party who has acted in bad conscience.

CASE EXAMPLE

D & C Builders v Rees [1966] 2 QB 617, CA

The plaintiff company sued Mr and Mrs Rees for failure to pay a bill in full for building work
done to their home. The plaintiffs had sent three bills and the defendants had paid only one-
third ‘on account’. The defendants then made complaints about the quality of the work and,
knowing that the plaintiff company was in severe financial difficulty, offered to pay a further
third, but ‘in full settlement’. The plaintiff company agreed, only because without the money
the company would have gone bankrupt. The company later sued the defendants for the
outstanding amount.

Lord Denning MR (denoting that he was, at the time of the judgment, the Master of the
Rolls) held at the Court of Appeal:

JUDGMENT

%
‘The creditor [the plaintiff] is only barred from his legal rights when it would be inequitable for
him to insist upon them. Where there has been a true accord, under which the creditor volun-
tarily agrees to accept a lesser sum in satisfaction, and the debtor acts upon that accord by
paying the lesser sum and the creditor accepts it, then it is inequitable for the creditor after-
wards to insist on the balance. But he is not bound unless there has been truly an accord
between them.

...Inthe present case, on the facts as found by the judge, it seems to me that there was no
true accord. The debtor’s wife held the creditor to ransom. The creditor was in need of money
to meet his own commitments, and she knew it. When the creditor asked for payment of the
£480 due to him, she said to him in effect: “We cannot pay you the £480. But we will pay you
£300 if you will accept it in settlement. If you do not accept it on those terms, you will get
nothing. £300 is better than nothing.” She had no right to say any such thing ... There is also
no equity in the defendant to warrant any departure from the due course of law. No person
can insist on a settlement procured by intimidation.’

As you can see, Lord Denning was scathing of the conduct of Mr and Mrs Rees. The
other Lord Justice, Danckwerts L], found that the Reeses ‘really behaved very badly’. A
person who behaves ‘very badly’ is unlikely to benefit from equity’s protection, as the
Reeses found to their cost. As equity would not intervene on behalf of the couple to
protect them from having to pay the full amount, the common law rules prevailed. One
of these rules is that part-payment of a debt does not satisfy (fulfil) the debt. They had to
pay up.

The ‘clean hands’ maxim is one of many maxims of equity. Others include:

‘equity is equality’ (unless there is clear evidence one way or another, property

should be divided in equal shares);

‘equity looks to the intention and not the form” (equity looks at what the parties
meant to do, not necessarily what they did do);

~N
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‘equity acts in personam’ (equitable remedies take effect against the person, not their
property, so in the days of the development of equity, a defendant could go to prison
for failure to honour an equitable remedy made against him);

‘equity will not suffer a wrong without a remedy’ (if equity considers that a person
has a good claim, equity will ensure that that person has the right to bring a legal
action).

The trust

What is a trust? The distinction between law (i.e. the common law) and equity is most
apparent if you consider that different people can own the same piece of property in
different ways, at the same time. This is called a trust and is recognised only in equity.

Example

Sidney (S, the settlor) is writing his will. He has 10,000 shares in BT and he wants to
leave these shares to Betty, his nine-year-old granddaughter. In his will (and in accord-
ance with the common law rules), S appoints Trevor (T) to be the trustee of the will.
When S dies, T, as trustee, is the legal owner of the shares. He, and only he, can exercise
the legal rights over the shares. However, B, as beneficiary of the will, also has rights in
the shares; she is entitled to the dividends on the shares because she is the equitable
owner of them, but she cannot sell them because T is the legal owner. Despite T’s legal
ownership, B has the benefit of the equitable interests in the property. It may be that
when B attains the age of 18 (or at some other specified age or on some specified event,
such as marriage), B will become the legal owner of the shares and T’s rights will be
extinguished.

Equitable remedies

Equity created not only new rights, such as the trust above, but also new remedies. As
stated above, the only common law remedy was damages. Equity recognised the limits
of the usefulness of money as an award and developed, among others, the following
additional remedies:

Injunction This is an order of the court compelling or restraining the performance of
some act.

Specific This is an order compelling a party to perform his part of an agreement that

performance he had promised to fulfil.

Rescission This is an order restoring parties to a contract to their pre-contractual
positions, releasing them entirely from their contractual obligations.

Figure 1.3 Equitable remedies

Conflict with the common law
The common law judges came to view the Court of Chancery as a rival to their authority.
This rivalry came to a head in the Earl of Oxford’s Case [1616] 1 Rep Ch 1 where the common
law judges refused to recognise the interest of a beneficial owner of a trust; yet the Chan-
cery judges threatened to imprison the trustees (the legal owners) unless they recognised
that same interest. James I was required to intervene and he settled the situation: where
the common law and equity conflict, equity was to prevail. Had James I not decided the
matter in this way, the purpose of equity would have been fundamentally undermined.
Having a dual system of courts administering different remedies did cause other prob-
lems, however, and by the passing of the Judicature Acts of 1873-75, the court system was



reformed. The result was that the administration of the common law courts and the Court
of Chancery was merged, to create a unified system of courts and procedures. Thus, all
courts in the modern legal system can use both common law and equitable principles and
give either type of remedy. In the event of a conflict, s25 of the Judicature Act 1873 provided
that equity should prevail and s49(1) of the Senior Courts Act 1981 is the modern embodi-
ment of that rule. Common law rules and equitable ‘rules” have not merged into one source
of law, however. For example, common law rules have a strong influence in contract, tort
and criminal law, and common law remedies such as monetary damages are frequently
used in the first two mentioned areas. By contrast, the Chancery Division of the High Court
(the modern Court of Chancery) deals with matters of company law, partnership, convey-
ancing (the legal transfer of property involved in the buying and selling of land and build-
ings), wills and probates (administration of the property of persons who have died) and
patent and copyright law where the rules of equity are used frequently. Another important
aspect of Chancery work is the administration of trusts.

ACTIVITY

Self-test questions
1. The first national court system was evolved by the Judicature Acts 1873-75.  True/False

2. The main defects in the common law system of the Curia Regis were

(a) rigidity,

(b) the writ system and

(c) the limited remedies available. True/False
3. Equity will not intervene to protect a defendant unless he has ‘clean hands’.  True/False
4. A trust is an invention of the common law rather than of equity. True/False
5. If the common law and equity conflict, the common law prevails. True/False

1.5 Parliament

1.5.1 Legislation

You should be aware that lawyers often use the terms “Act’, ‘statute” and ‘legislation’
interchangeably. A statute is a document containing the laws made by Parliament. Par-
liament consists of the Queen, the House of Lords and the House of Commons. Parlia-
ment is the originator of all legislation. All Acts of Parliament (note that we use an
upper-case ‘A’ for Act of Parliament; we never use a lower-case ‘a’ when we mean legis-
lation) consist of formally enacted rules dealing with a particular subject-matter and are
broken down into sections for ease of reference (for example, s2 of the Homicide Act
1957). An Act of Parliament must begin life in draft form as a Bill, but a Bill may begin
life as consultation paper, sometimes called a Green Paper; or a White Paper which is a
document containing the government’s proposals for legislative changes. A Bill must be
debated by both Houses of Parliament and must undergo set procedures, until it is
finally given the Royal Assent by the monarch, at which stage it becomes an Act (it is
enacted) and enters into force on the day the Bill receives the Royal Assent, unless the
Act provides for other dates.

1.5.2 The enactment process

First Reading: this not a reading of the full Bill. Its purpose is to point out to MPs the
existence of the Bill so that they can read it. The Speaker of the House (Commons or
Lords) reads out the short title and sets the date for the Second Reading.
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